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Terms & Conditions for Carl Zeiss Limited (ZEISS) OPTIME Service Contracts 

1. Scope 

1.1 Unless otherwise defined in these Terms & Conditions, capitalized terms shall have 

the meaning given to them in the Service Contract Quotation (as defined below). 

These Terms and Conditions apply to the exclusion of any other terms that the 

Customer seeks to impose or incorporate, or which are implied by law, trade custom, 

practice or course of dealing.  

Each of the Customer and Zeiss are referred to as a “party” and together “the 

parties”. During the Service Term ZEISS will provide remedial maintenance services 

on the Equipment when requested by the Customer, as well as planned maintenance 

inspections, when scheduled, as further described in the Service Contract Quotation, 

in order to keep the Equipment operating in accordance with the manufacturer’s 

specifications. ZEISS will make every effort to respond to service calls at mutually 

agreed times consistent with the provisions cited in Section 2.  

1.2 In the event that:   

(a) the Service Term does not include the Equipment warranty period; or 

(b) the Service Term does not commence immediately upon the expiration of the 

ZEISS warranty; or 

(c) the Equipment was serviced prior to the commencement of the Service Term 

by anyone other than ZEISS or an authorized ZEISS dealer or service provider; 

or  

(d) the Equipment was moved from its original location or is not connected to its 

original power supply (other than in accordance with Section 6),  

then, prior to the commencement of the Services at the option of ZEISS:  

(i) The Equipment will be subject to an inspection by ZEISS to determine if 

it is in good operating condition.  Any inspection as well as any repairs 

or adjustments deemed necessary by ZEISS during such inspection shall 

be made at ZEISS’ per-call rates and terms then in effect and shall 

include charges for parts, with all such repairs or adjustments to be 

completed prior to the commencement of any Services under the 

Service Contract; or 

(ii) Due to the length of time the Equipment has been without cover, if a 

breakdown occurs within the first three (3) months of the Service Term, 

Customer will be required to cover the cost of any parts necessary to 

restore full functionality to the Equipment. During the repair visit, ZEISS 

will also complete the annual preventative maintenance included within 

the Service Contract. Should the preventative maintenance be 

completed within the three (3) month period and no faults found, this 

Section will no longer apply.  
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2. Principal Coverage Period (PCP) 

The Services will be provided for the Service Term during the times set out in the principal 

coverage period (“PCP”) as defined in the SLA annexed to the Service Contract Quotation, 

excluding bank holidays in England.  Unless an Extended Coverage Period (ECP) has been 

selected in the Service Contract, labour and travel required outside the PCP will be charged at 

ZEISS’ per-call rates and terms then in effect. 

3. Replacement Parts 

3.1 ZEISS will supply at its own expense, necessary Spare Parts for the Equipment, except 

as indicated in under Exclusions in the Service Contract Quotation, provided 

replacement of the parts is required because of normal wear and tear or otherwise 

deemed necessary by ZEISS and further provided that the ZEISS-manufactured parts 

are available.  All Spare Parts will be new, standard parts, or used, reworked or 

refurbished parts that comply with applicable performance and reliability 

specifications.  

3.2 Any exchange parts removed from the Equipment in the provision of the Services 

shall become the property of ZEISS unless such exchange parts constitute 

“hazardous wastes”, “hazardous substances”, “special wastes” or other similar 

materials, as such terms are defined under any applicable laws, rules and regulations, 

in which case, at the option of ZEISS, the exchange parts shall remain the property 

of the Customer and shall be disposed of by the Customer in strict compliance with 

all applicable laws, rules and regulations. 

4. Planned Maintenance (PM) 

4.1 Planned maintenance of the Equipment will be carried out according to the 

manufacturer's recommended schedule.  Planned maintenance generally includes 

checking mechanical and electrical safety, lubrication, functional testing and 

adjusting for optimum performance as specified in the Maintenance Plan. If PM 

cannot be carried out due to any act or omission of the Customer, ZEISS shall not 

be liable for any deterioration, loss of or damage to the Equipment which occurs or 

is contributed to as a result of the Equipment not being maintained in accordance 

with the Maintenance Plan.   

4.2 If the planned maintenance of the Equipment is delayed beyond the manufacturer's 

recommended schedule, ZEISS shall have the option to either: 

(a) Reschedule the planned maintenance to a later date; or 

(b) Provide a refund of the amount specified in the SLA annexed to the Service 

Contract Quotation, resulting in the permanent cancellation of the planned 

maintenance. 

The remedies outlined above in this clause 4.2 shall constitute the sole liability of 

ZEISS in such circumstances. 
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5. Software Maintenance 

5.1 Where the Equipment utilizes ZEISS’ operating system software, ZEISS will provide 

all maintenance and updates for such operating system software as part of the 

Services. Such updates will solely enhance previously purchased capacities of the 

Equipment.  

5.2 Operating system software upgrades that provide new features or capabilities or 

that require hardware changes will be offered to Customer at purchase prices 

established by ZEISS. In addition, some upgrades may require applications training 

to be performed by ZEISS’ personnel and such training will be offered at ZEISS’ rates 

and terms then in effect. ZEISS retains the sole right to determine whether an 

upgrade requires such training.  

5.3 Nothing in these Terms and Conditions shall in any way grant to Customer any right 

to or license in any diagnostic service software utilized by ZEISS in the provision of 

the Services. Such service software is and remains the property of ZEISS and may be 

made available to Customer pursuant to the terms and conditions of a separate 

diagnostic materials license agreement, which may require payment of a license fee. 

This diagnostic service software shall be disabled by ZEISS and any grant of licence 

concerning such diagnostic service software shall cease upon cancellation or 

termination of the Service Contract. 

5.4 The passwords disclosed to ZEISS for the performance of remote maintenance work 

forming part of the Services shall be changed by the Customer without undue delay 

after the completion of any such remote maintenance work. 

5.5 The Customer must protect all executable programs on its IT system with suitable 

access protection mechanisms, so that the ZEISS maintenance staff cannot access 

files without authorization. 

6. Equipment; Location 

6.1 The Equipment shall not be moved to another location unless Customer obtains the 

prior written consent of ZEISS, subject to the following exceptions:  

(a) portable Equipment (e.g., slit lamp equipment, but not including any 

equipment that is housed in a mobile vehicle, van or trailer) may be moved to 

other locations within the same facility, so long as the Customer informs ZEISS 

of the location of the Equipment when ZEISS is scheduled to provide the 

Services on-site; 

(b) if Equipment is located in a trailer, van or other form of mobile vehicle, the 

Equipment may be moved from the Equipment Location defined in the Service 

Contract Quotation, provided, however, that ZEISS shall not be required to 

service such Equipment, and the Response Time and Uptime Guarantees (if 

any) shall not apply, if either; 

(i) the Customer does not notify ZEISS in writing at least one (1) month in 

advance of the Equipment’s mobile route; and/ or 



 

Page 4 of 18 
FL:36944720v5   Dated: 27th October 2025 

ZEISS classification: Restricted 

(ii) the Equipment is moved more than 25 miles from the original 

Equipment Location; or 

(c) if fixed Equipment is to be moved to any other location within the Customer’s 

facility, then either:   

(i) the Customer will engage ZEISS to relocate the Equipment, at ZEISS’ 

then current rates and charges; or 

(ii) if ZEISS does not perform the services necessary to relocate the 

Equipment, ZEISS may suspend the Services with respect to such 

Equipment until ZEISS performs an inspection of the Equipment, at the 

Customer’s cost, to determine if any repairs are necessitated as a result 

of any such relocation. The Services will remain suspended until any 

necessary repairs are completed, in which case the Customer shall be 

separately charged for such repairs, including parts and labour, at ZEISS’ 

rates and charges then in effect.  

6.2 ZEISS service personnel will be given full and free access to the Equipment to perform 

inspections and service/maintenance for the provisions of the Services on the 

Customer’s premises, and will make specific appointments for on-site maintenance.  

If the Equipment is not made available to ZEISS at the appointed time, waiting time 

beyond a reasonable allowance will be charged at ZEISS’ per-call rates and terms 

then in effect. 

7. Remote Access 

7.1 Customer shall provide ZEISS with both on-site and (where applicable for remote 

access enabled devices) remote access to the Equipment as necessary for the 

provision of the Services. Any remote access shall be provided through the Customer 

network as is reasonably necessary for ZEISS to provide the Services. Remote access 

will be established through a broadband internet-based connection to a Customer 

owned secure end-point. The method of connection will be ZEISS Smart Services 

(ZSS) with data communications encryption. 

7.2 In the event the Customer fails to provide or maintain a remote access connection 

(as required for any of the Services as further detailed in the SLA annexed to the 

Service Contract Quotation) any agreed service level such as Uptime Guarantee shall 

be void for the relevant measurement period if the remote access connection is not 

provided and available 24 hours per day, 7 days a week. 

7.3 Where the Services include Pro-active Care, the Customer agrees to comply with the 

ZEISS Proactive Care Terms of Use available at 

https://www.zeiss.co.uk/meditec/legal-information/optime-terms.html or as set out 

in the Service Contract Quotation. 

7.4 If there is an inconsistency between any of the provisions of these Terms and 

Conditions and Proactive Terms of Use, the provisions in the Proactive Terms of Use 

shall prevail. 

https://www.zeiss.co.uk/meditec/legal-information/optime-terms.html
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8. Agreement Term; Price; Payment Terms; End-of-Guaranteed Support 

8.1 The Service Contract shall be in effect for the Service Term. In the event ZEISS 

declares the “End-of-Guaranteed Support” for any of the Equipment during the 

Service Term the full scope of the Services shall continue to be provided in respect 

of the remaining Equipment only. If Zeiss declares “End-of-Guaranteed Support” for 

any of the Equipment, ZEISS is only obligated to provide the Services to the extent 

ZEISS is reasonably able to execute. If ZEISS is not able to fulfill a any part of the 

Services after the “End-of-Guaranteed Support”, ZEISS will reimburse the Customer 

on a pro rata basis in respect of any Service Fee paid in advance.   

8.2 The Service Fee will be invoiced by ZEISS to the Customer in accordance with the 

Billing Plan set out in the Service Contract Quotation.   

8.3 Any additional amounts payable in accordance with these Terms and Conditions will 

be invoiced by ZEISS at such intervals as notified by ZEISS to the Customer.  

8.4 Unless otherwise notified by ZEISS, Invoices for all amounts due under the Service 

Contract shall be sent to the Customer via email at the address of the Customer. 

8.5 Unless otherwise agreed, all payments to be made by Customer under the Service 

Contract are due net thirty (30) days from the invoice date. 

8.6 If the Customer fails to make any payment due to ZEISS by the due date for payment, 

then, without limiting ZEISS's remedies under Section 10, the Customer shall pay 

interest on the overdue amount at the rate of 5% per annum above the Bank of 

England base rate from time to time. Such interest shall accrue on a daily basis from 

the due date until actual payment of the overdue amount, whether before or after 

judgment. The Customer shall pay the interest together with the overdue amount. 

8.7 Unless otherwise stated, the Service Fee does not include taxes. ZEISS will charge 

the Customer, and the Customer will reimburse ZEISS for any such taxes charged to 

ZEISS by a governmental authority in connection with the provision of the Services.   

8.8 Where applicable laws require the Customer to withhold and pay withholding taxes 

or similar charges, the Customer may do so, provided that the Customer’s obligation 

to pay the net amounts of the Service Fee remains unaffected. Therefore, as 

between the parties, the Customer shall pay ZEISS the net amount of the Service Fee 

remaining after the relevant deduction plus the amount deducted to ensure that 

ZEISS receives the full net amount as contractually agreed (as set out in the Service 

Contract Quotation). 

8.9 The Customer is not entitled to withhold or set off payments unless and until its 

respective claims are undisputed by ZEISS or have been finally adjudicated by a court 

of competent jurisdiction. If the Customer withholds or sets off payments in breach 

of the foregoing, ZEISS may, without prejudice to its’ other rights or remedies, 

temporarily suspend the Services in accordance with Section 10.  
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9. Causes for Exclusion/Separate Charges 

9.1 The Services specifically excludes labour, parts and expenses necessary to repair any 

Equipment that: 

(a) is damaged by fire, accident, misuse, abuse, negligence, improper application 

or alteration or by a force majeure occurrence as described in Section 17 of 

these Terms and Conditions, or by the Customer’s failure to operate the 

Equipment in accordance with the manufacturer’s instructions or to maintain 

the recommended operating environment and line conditions; 

(b) is defective due to unauthorized attempts to repair, relocate, maintain, 

service, add to or modify the Equipment by the Customer or any third party 

or due to the attachment and/or use of non-ZEISS supplied parts, equipment 

or software without ZEISS’ prior written approval; 

(c) is defective due to any repair or service of the Equipment by the Customer or 

any third party (other than ZEISS or an authorized ZEISS dealer or service 

provider) prior to the commencement of the Service Term; 

(d) fails due to causes from within non-ZEISS supplied equipment, parts or 

software including, but not limited to, problems with the Customer's network;  

(e) is worn out and cannot be reasonably repaired due to the unavailability of 

spare parts from the original equipment manufacturer; or 

(f) is damaged or defective, or which failed, due to any of the foregoing causes 

or due to improper cleaning or disinfecting e.g. a handpiece.  

9.2 If ZEISS is called upon to service or repair Equipment which falls under this Section 

9, a separate invoice will be issued for labour, parts and expenses at ZEISS’ rates and 

terms then in effect. 

9.3 The Services do not include services related to information technology, patient and 

imaging workflow design and analysis, or problem diagnosis. ZEISS’ responsibilities 

under the Services does not extend beyond the outbound or inbound sockets of the 

Equipment. In addition, changes, adjustments, additions or repairs required to or 

with respect to the Equipment resulting from issues, matters, items or concerns that 

are the responsibility of the Customer, such as changes related to Customer's 

network infrastructure, are not covered by the Services. This may include, but is not 

limited to, network IP address changes.  Although the Equipment may have limited 

short term storage capacity, the storage of data, both patient and QA data, is the 

sole responsibility of the Customer. 

9.4 If Network Assistance is included as an additional service in the Service Contract 

Quotation, ZEISS shall assist the Customer in its efforts to identify the cause of any 

network or connectivity problems which may affect the operation of the Equipment; 

provided, however, that the price for Network Assistance does not include the cost 

of any repairs (labour, parts, etc.) to remedy such problems, which shall be the sole 

responsibility of the Customer. If the Customer does not purchase Network 
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Assistance, or if Network Assistance is not offered by ZEISS, then any assistance 

provided by ZEISS to the Customer with respect to any network or connectivity issues 

shall require a P.O. from the Customer and shall be separately billed to the Customer 

at ZEISS' then current rates and charges. 

10. Default 

10.1 Customer shall be in default under the Service Contract upon:  

(a) a failure by Customer to make any payment due ZEISS within ten (10) days of 

receipt of written notice from ZEISS that the payment was not made within 

the applicable payment period; 

(b) a failure by Customer to perform any other obligation under the Service 

Contract within thirty (30) days of receipt of written notice from ZEISS;  

(c) a failure to grant ZEISS access to the Equipment as set forth in Section 6 of 

these Terms and Conditions;  

(d) a default by Customer or any affiliate of the Customer under any other 

obligation to, or agreement with, ZEISS or any assignee of the foregoing in 

connection with the Equipment (including but not limited to, a promissory 

note, lease, rental agreement, license agreement or purchase contract); 

and/or  

(e) the commencement of any insolvency, bankruptcy or similar proceedings by 

or against the Customer, including where: 

(i) the Customer suspends, or threatens to suspend, payment of its debts 

or is unable to pay its debts as they fall due or admits inability to pay its 

debts or (being a company or limited liability partnership) is deemed 

unable to pay its debts within the meaning of section 123 of the 

Insolvency Act 1986 (IA 1986) as if the words "it is proved to the 

satisfaction of the court" did not appear in sections 123(1)(e) or 123(2) 

of the IA 1986 OR (being a partnership) has any partner to whom any 

of the foregoing apply; 

(ii) the Customer commences negotiations with all or any class of its 

creditors with a view to rescheduling any of its debts, or makes a 

proposal for or enters into any compromise or arrangement with any of 

its creditors other than (being a company) for the sole purpose of a 

scheme for a solvent amalgamation of the Customer with one or more 

other companies or the solvent reconstruction of the Customer; 

(iii) the Customer applies to court for, or obtains, a moratorium under Part 

A1 of the Insolvency Act 1986; 

(iv) a petition is filed, a notice is given, a resolution is passed, or an order is 

made, for or in connection with the winding up of the Customer (being 

a company, limited liability partnership or partnership) other than for 
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the sole purpose of a scheme for a solvent amalgamation of the 

Customer with one or more other companies or the solvent 

reconstruction of the Customer; 

(v) an application is made to court, or an order is made, for the 

appointment of an administrator, or a notice of intention to appoint an 

administrator is given or an administrator is appointed, over the 

Customer (being a company, partnership or limited liability partnership); 

(vi) the holder of a qualifying floating charge over the assets of the 

Customer (being a company or limited liability partnership) has become 

entitled to appoint or has appointed an administrative receiver; 

(vii) a person becomes entitled to appoint a receiver over all or any of the 

assets of the Customer or a receiver is appointed over all or any of the 

assets of the Customer; 

(viii) a creditor or encumbrancer of the other party attaches or takes 

possession of, or a distress, execution, sequestration or other such 

process is levied or enforced on or sued against, the whole or any part 

of the Customer’s assets and such attachment or process is not 

discharged within 14 days; or 

(ix) any event occurs, or proceeding is taken, with respect to the other party 

in any jurisdiction to which it is subject that has an effect equivalent or 

similar to any of the events mentioned in this paragraph 10.1(e).  

10.2 Upon the occurrence of any event of default hereunder, ZEISS may, in addition to 

any and all other remedies available under applicable law, elect to:  

(a) immediately cease providing the Services, until the default is cured or 

corrected;  

(b) terminate the Service Contract, in which case Customer shall pay to ZEISS:  

(i) all amounts due under the Service Contract through the effective date 

of termination;  

(ii) as liquidated damages and not as a penalty, an amount equal to 25% 

of the remaining payments due under the Service Contract from the 

date of termination through the scheduled expiration of the Service 

Term; and 

(iii) all costs and expenses of collection, including without limitation 

reasonable attorneys’ fees and court costs incurred by ZEISS as a result 

of the Customer’s default, and/or  

(iv) commence collection actions (including court actions) for all sums due 

under the Service Contract.  
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10.3 All rights and remedies available to ZEISS hereunder, by law or equity, shall be 

cumulative and there shall be no obligation for ZEISS to exercise a particular remedy.   

10.4 In the event that Customer cures all defaults hereunder, then prior to re-

commencing the provision of the Services, ZEISS may inspect the Equipment to 

determine if it is in good operating condition.  Such inspection shall be charged to 

the Customer at ZEISS’ per-call rates and terms then in effect. Any repairs or 

adjustments which ZEISS determines are required due to  

(a) the use of any non-ZEISS parts; 

(b) the repair or service of the Equipment by the Customer or any third party 

during the suspension of Services by ZEISS; or  

(c) any of the exclusions from coverage set forth in Section 9 hereof, shall be 

charged to the Customer at ZEISS’ rates and terms then in effect and shall 

include charges for parts, with all such repairs or adjustments to be completed 

prior to the re-commencement of the provision of the Services.  

11. Limitation of Liability 

11.1 Nothing in the Service Contract will limit or exclude the liability of either party for: 

(a) death or personal injury caused by negligence; 

(b) fraud or fraudulent misrepresentation; or  

(c) any other liability which cannot be excluded under applicable law. 

11.2 ZEISS’ total liability to the Customer in respect of all other loss or damage arising 

under or in connection with the Service Contract, whether in contract, tort (including 

negligence) breach of statutory duty, or otherwise, shall not exceed an amount equal 

to the Service Fee for the specific item of Equipment under the Service Contract that 

caused the damage or is the subject matter of, or is directly related to, the cause of 

action..  

11.3 The foregoing limitation of liability shall not apply to claims by Customer for loss or 

damage to Customer’s tangible property caused solely and directly by the gross 

negligence or willful misconduct of ZEISS. 

11.4 Any liability of ZEISS to Customer under the Service Contract shall be reduced 

proportionately to the extent that Customer’s or any third party’s acts or omissions 

contributed in any way to any loss it sustained.  

11.5 ZEISS shall not be liable for loss of profits, loss of anticipated savings, loss of 

revenues, loss of business opportunity, loss of goodwill, loss of use or downtime 

(except as otherwise expressly provided herein), loss of or damage to  (including 

corruption) of data, in each case whether direct, indirect or consequential, or for any 

other claim for consequential loss (howsoever caused) which arise out of or in 

connection with the Service Contract.   
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11.6 Customer will indemnify and hold ZEISS harmless from any losses and/or damages 

(including reasonable attorneys' fees) and defend ZEISS (both in and out of court) at 

its own expense against any claims arising out of or in connection with the following 

circumstances: 

 
(a) a claim by a third party, including a government agency, that use of the 

Services violates security and/or compliance standards;  

(b) an allegation by a third party that content uploaded by the Customer to the 

Platform (as defined in the ZEISS Proactive Care Terms of Use) infringes that 

third party's rights, including but not limited to intellectual property rights, 

confidentiality or privacy rights; or 

(c) any breach by the Customer of the Service Contract or applicable law, 

including but not limited to export control law. 

11.7 Any claim (whatsoever and howsoever arising) by the Customer under the Service 

Contract shall become time barred, unless the Customer has issued proceedings in 

a court of competent jurisdiction within 12 months from the date on which the 

event or series of events on which such claim is based have occurred. 

12. Notices 

12.1 Except for the issuance of invoices as set forth in Section 8 hereof, any notice given 

to a party under or in connection with the Service Contract shall be in writing and 

shall be: 

(a) delivered by hand or by pre-paid first-class post or other next working day 

delivery service at its registered office (if a company) or its principal place of 

business (in any other case); or  

(b) sent by email to the addresses (or an address substituted in writing by the 

party to be served) as set out in the Service Contract Quotation.  

12.2 Any notice shall be deemed to have been received: 

(a)  if delivered by hand, at the time the notice is left at the proper address; 

(b) if sent by pre-paid first-class post or other next working day delivery service, 

at 9.00 am on the second business day (being a day, other than a Saturday, 

Sunday or public holiday in England, when banks in London are open for 

business) after posting; or 

(c) if sent by email, at the time of transmission, or, if this time falls outside 

business hours in the place of receipt, when business hours resume.  

12.3 This Section does not apply to the service of any proceedings or other documents in 

any legal action or, where applicable, any arbitration or other method of dispute 

resolution.   
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13. Governing Law and Jurisdiction 

13.1 The Service Contract and any dispute or claim arising of out of in connection with it 

or its subject matter or formation (including non-contractual disputes or claims) shall 

be governed by and construed in accordance with the law of England and Wales. 

13.2 Each party irrevocably agrees that the courts of England and Wales shall have 

exclusive jurisdiction to settle any dispute or claim arising out of or in connection 

with the Service Contract or its subject matter or formation (including non-

contractual disputes or claims). 

14. Severability; Headings 

14.1 If any provision or part-provision of the Service Contract is or becomes invalid, illegal 

or unenforceable, it shall be deemed modified to the minimum extent necessary to 

make it valid, legal and enforceable. If such modification is not possible, the relevant 

provision or part-provision shall be deemed deleted. Any modification to or deletion 

of a provision or part-provision under this Section shall not affect the validity and 

enforceability of the rest of this agreement. 

14.2 If one party gives notice to the other of the possibility that any provision or part-

provision of the Service Contract is invalid, illegal or unenforceable, the parties shall 

negotiate in good faith to amend such provision so that, as amended, it is legal, 

valid and enforceable, and, to the greatest extent possible, achieves the intended 

commercial result of the original provision. 

14.3 Paragraph headings under these Terms and Conditions are for convenience only and 

shall not affect interpretation.  

15. Waiver 

15.1 A waiver of any right or remedy is only effective if given in writing and shall not be 

deemed a waiver of any subsequent right or remedy.  

15.2 A delay or failure to exercise, or the single or partial exercise of, any right or remedy 

shall not waive that or any other right or remedy, nor shall it prevent or restrict the 

further exercise of that or any other right or remedy. 

16. Force Majeure 

ZEISS will not be in breach of the Service Contract or otherwise liable to the Customer for any 

failure or delay in the performance of its obligations under the Service Contract if such delay 

or failure result from event or circumstances causes beyond its reasonable control including, 

but not limited to, governmental laws and regulations, acts of God or the public, war or other 

violence, civil commotion, blockades, embargoes, calamities, floods, fires, earthquakes, 

pandemics, explosions, accidents, storms, strikes, lockouts, work stoppages, labour disputes, 

or unavailability of labour, raw materials,  power or supplies (a “Force Majeure Event”). The 

time for performance of such obligations shall be extended accordingly. If the period of delay 

or non-performance continues for 12 weeks, Zeiss may terminate the Service Contract on 30 

days’ written notice to the Customer.   
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17. Confidentiality 

17.1 For the purposes of this Section 17, “Confidential Information” means all 

confidential information (however recorded or preserved) disclosed by a party or its 

Representatives (as defined below) to the other party and that party's 

Representatives whether before or after the date of the Service Contract in 

connection with conclusion of the Service Contract, including but not limited to: 

(a)  the existence and terms of the Service Contract or any agreement entered 

into in connection with the Service Contract; 

(b) any information that would be regarded as confidential by a reasonable 

business person relating to: 

(i) the business, assets, affairs, customers, clients, suppliers, or plans, 

intentions, or market opportunities of the disclosing party (or of any 

member of the group of companies to which the disclosing party 

belongs); and 

(ii) the operations, processes, product information, know-how, designs, 

trade secrets or software of the disclosing party (or of any member of 

the group of companies to which the disclosing party belongs); and 

(c) any information developed by the parties in the course of carrying out the 

Service Contract. 

“Representatives” means, in relation to a party, its employees, officers, 

contractors, subcontractors, representatives and advisers.  

17.2 The provisions of this Section shall not apply to any Confidential Information that:  

(a)  is or becomes generally available to the public (other than as a result of its 

disclosure by the receiving party or its Representatives in breach of this 

Section); 

(b) was available to the receiving party on a non-confidential basis before 

disclosure by the disclosing party; 

(c)  was, is or becomes available to the receiving party on a non-confidential basis 

from a person who, to the receiving party's knowledge, is not bound by a 

confidentiality agreement with the disclosing party or otherwise prohibited 

from disclosing the information to the receiving party; or 

(d) the parties agree in writing is not confidential or may be disclosed; or 

(e) is developed by or for the receiving party independently of the information 

disclosed by the disclosing party. 

Each party shall keep the other party's Confidential Information secret and 

confidential and shall not: 
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(f) use such Confidential Information except for the purpose of exercising or 

performing its rights and obligations under or in connection with the Service 

Contract (the “Permitted Purpose”); or 

(g) disclose such Confidential Information in whole or in part to any third party, 

except as expressly permitted by this Section 17. 

17.3 A party may disclose the other party's Confidential Information to those of its 

Representatives who need to know such Confidential Information for the Permitted 

Purpose, provided that: 

(a) it informs such Representatives of the confidential nature of the Confidential 

Information before disclosure; and 

(b) at all times, it is responsible for such Representatives' compliance with the 

confidentiality obligations set out in this Section. 

17.4 A party may disclose Confidential Information to the extent such Confidential 

Information is required to be disclosed by law, by any governmental or other 

regulatory authority (including any relevant securities exchanges) or by a court or 

other authority of competent jurisdiction provided that, to the extent it is legally 

permitted to do so, it gives the other party as much notice of such disclosure as 

possible and, where notice of disclosure is not prohibited and is given in accordance 

with this Section, it takes into account the reasonable requests of the other party in 

relation to the content of such disclosure. 

17.5 Each party reserves all rights in its Confidential Information. No rights or obligations 

in respect of a party's Confidential Information other than those expressly stated in 

the Service Contract are granted to the other party, or to be implied from the Service 

Contract. 

17.6 On termination of the Service Contract, each party shall: 

(a) destroy or return to the other party all documents and materials (and any 

copies) containing, reflecting, incorporating or based on the other party's 

Confidential Information; 

(b) erase all the other party's Confidential Information from computer and 

communications systems and devices used by it, including such systems and 

data storage services provided by third parties (to the extent technically and 

legally practicable); and 

(c) certify in writing to the other party that it has complied with the requirements 

of this Section, provided that a recipient party may retain documents and 

materials containing, reflecting, incorporating or based on the other party's 

Confidential Information to the extent required by law or any applicable 

governmental or regulatory authority.  

17.7 Except as expressly stated in the Service Contract, no party makes any express or 

implied warranty or representation concerning its Confidential Information. 
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17.8 The provisions of this Section 17 shall survive for a period of five years from 

termination of the Service Contract. 

17.9 ZEISS may refer to the Customer as being a client of ZEISS in customer reference lists 

and sales presentations, but shall not refer to the Customer in any advertising or 

press release without the prior written consent of the Customer.  

18. End of Guaranteed Support Announcement 

18.1 Notwithstanding anything to the contrary contained herein, in the event that ZEISS 

makes a general announcement that it will no longer offer service agreements for 

an item of equipment or components thereof that form part of the Equipment, or 

provide a particular service agreement option or feature, whether due to the 

unavailability of spare parts or otherwise (an “EOGS Announcement”), then upon 

no less than twelve (12) months prior written notice to the Customer, ZEISS may, at 

its option,  

(a)  terminate the Service Contract; or 

(b) remove any affected Equipment, components, options or features from 

coverage under the Service Contract, with a corresponding adjustment to the 

Service Fee.   

18.2 At the end of the twelve (12) month notice period and at the request of the 

Customer, ZEISS will use commercially reasonable efforts to provide services or parts 

on a time and materials basis only, at ZEISS’ rates and terms then in effect, for any 

Equipment, components, options or features subject to an EOGS Announcement. 

19. Removal of Equipment from Coverage 

19.1 The Customer may remove Equipment from coverage under the Service Contract at 

any time by providing ZEISS with written notice at least one full calendar month in 

advance (a “Removal Notice”) IF the use of the Equipment is permanently 

discontinued and the Equipment is removed from service.  Upon receipt of such a 

cancellation notice, a pro-rated credit or refund where applicable (less any costs 

incurred by ZEISS in providing Services for the removed Equipment prior to expiry of 

the Removal Notice) will be issued by ZEISS for any advance payments made by the 

Customer for the period after the effective date of removal. 

19.2 In addition, if the Customer sells or otherwise transfers any of the Equipment to a 

third party and the Equipment remains installed and in use at the same location, but 

such third party does not agree (at ZEISS’ option) to: 

(a) enter into a novation of the Service Contract on terms acceptable to ZEISS or  

(b) enter into a new service contract with ZEISS with a term at least equal to the 

unexpired Service Term, then the Customer may terminate the Service 

Contract with respect to such Equipment upon no less than one calendar 

month prior written notice to ZEISS, in which case the Customer shall: 
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(i) where applicable, pay to ZEISS any amounts due under the Service 

Contract until the effective date of termination (based on the notice 

requirement); and 

(ii) pay to Zeiss as liquidated damages and not as a penalty, an amount 

equal to 25% of the remaining payments due under the Service 

Contract for such Equipment from the effective date of termination 

(based on the notice requirement) until the scheduled expiration of the 

Service Term (“Liquidated Damages”) provided that: 

(iii) ZEISS shall be entitled to deduct from amounts received in advance from 

the Customer any costs incurred by Zeiss in providing the Services  prior 

to the effective date of termination;  

(iv) any remaining amounts paid in advance by the Customer shall be 

deducted from the Liquidated Damages due under this Section; and  

(v) any surplus amounts received in advance from the Customer shall be 

refunded to the Customer.  

20. Uptime Guarantee  

20.1 For any Equipment that includes an Uptime Guarantee as specified in the SLA 

annexed to the Service Contract Quotation, ZEISS guarantees that the Equipment 

will function at the minimum Uptime Performance (defined below) level set forth in 

the  SLA annexed to the Service Contract Quotation (calculated as described below).   

20.2 “Uptime Performance” is defined as the capability of the Equipment to be utilized 

to treat or diagnose patients.  The Equipment will be considered to be operational 

(i.e., it will not be considered to be “down”):  

(a) unless it cannot be utilized to treat or diagnose patients (room down);  

(b) if ZEISS is prepared to perform maintenance services to make the Equipment 

operational but such service is refused by the Customer or is deferred by the 

Customer until a later time or date;  

(c) if the Equipment is not otherwise made available to ZEISS’ service engineers;  

(d) if the Equipment is down is due to, associated with, or caused by: 

(i) misuse, negligence, or operator error,  

(ii) inadequate environmental conditions (not conforming with the 

environmental specifications provided by ZEISS), including temperature 

and humidity, line power exceeding ZEISS' requirements of voltage, 

frequency, impulses or transients,  

(iii) any of the exclusions set forth in Section 9 hereof, or  

(iv) a Force Majeure Event or  
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(e) during periods in which ZEISS is performing scheduled or planned 

maintenance, changing high-vacuum components, and installing updates 

and/or upgrades.  If the Equipment is not operational, then the Customer must 

immediately notify the ZEISS Service Center via the Service Line. Downtime 

will not commence until such notification is given to ZEISS. 

20.3 For purposes of calculating the Uptime Performance level percentage, such 

calculation shall be made on an annual basis during the PCP, to include any ECP 

where applicable.  The Equipment’s Uptime Performance shall be calculated to 

comply with the above guidelines on an annual basis starting with the beginning of 

each contractual year.  If the Equipment’s Uptime Performance level is found to be 

less than the guaranteed percentage, as computed in accordance with the above 

guidelines, ZEISS will extend the Service Term by one (1) calendar day for every day 

below the guaranteed percentage. For example, if the guaranteed percentage is 

97%, which equates to 354 days of uptime in a year (365 days x 97%), then for 

each day below this threshold, ZEISS will provide an equivalent extension of one (1) 

calendar day to the Service Term. The foregoing states ZEISS’ entire obligation and 

liability, and the Customer’s sole remedy, for ZEISS’ failure to meet the Uptime 

Guarantee. 

20.4 In order for the Uptime Guarantee to be effective, the Customer must place all calls 

for service through ZEISS’ Service Center and must accept all technical assistance 

that is offered by ZEISS, including, but not limited to, telephone support and remote 

diagnostics.  For any period of time that the Customer does not seek and accept 

technical assistance from ZEISS, then the Equipment shall be considered to be 

operational. 

20.5 The Customer agrees to allow connection to ZEISS’ Remote Service diagnostic 

equipment, where available, for the Equipment.  ZEISS Remote Service is required 

for Remote Service-capable systems.  The Uptime Guarantee shall be void if the SRS 

connection is not provided and available 24 hours per day, 7 days a week.   

21. Non-Assignment 

21.1 Customer may not assign, novate, charge, subcontract or deal in any other manner 

with any or all of its rights and obligations under the Service Contract unless it 

obtains the prior written consent of ZEISS, such consent shall not be unreasonably 

withheld or delayed. 

21.2 ZEISS may may at any time assign, novate, charge, subcontract or deal in any other 

manner with any or all of its rights and obligations under the Service Contract, 

provided it gives written notice to the Customer and for this purpose, ZEISS shall be 

entitled to disclose the Customer’s name, address and any information contained in 

and/or required for the proper performance of the Service Contract to any assignee 

and/or subcontractor of ZEISS from time to time.  
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22. Execution; Counterparts 

22.1 If the Customer is a corporation or partnership, the person signing the Service 

Contract on its behalf certifies that such person is an officer or partner thereof, that 

his or her action was duly authorized by appropriate corporate or partnership action, 

that such action does not conflict with the corporate charter or bylaws or the 

partnership agreement, as the case may be, or any contractual provision binding on 

such corporation or partnership, and that no consent of any stockholders to his or 

her action is required. 

22.2 The Service Contract may be executed in two (2) or more counterparts, each of 

which shall constitute a duplicate original, but all of which together shall constitute 

one agreement. 

23. Rights of use to machine data 

Data generated by the Customer's Equipment belongs exclusively to the Customer (“Machine 

Data”). The Customer grants ZEISS, Carl Zeiss MEDITEC AG, the local ZEISS agency, Carl Zeiss 

AG (and any other member of the ZEISS Group) a non-exclusive, irrevocable right, which 

cannot be sublicensed, to use the Machine Data from the Equipment in order to provide the 

Services and to maintain and optimize the Equipment. ZEISS is entitled to copy, store, analyse, 

process, filter, compare with third-party data and evaluate the Machine Data in order to make 

suggestions to the Customer for optimizing the operation of the Equipment. Furthermore, 

ZEISS is entitled to combine the Machine Data in anonymized form with data originating from 

third parties, to rearrange, filter, modify, analyse and store it, and to do so with the aim of 

obtaining relevant information regarding the market for Equipment, machine parts, 

consumables, software, CAD files and spare parts, and -related services. The disclosure of the 

Machine Data to third parties or the use of Machine Data by third parties is expressly 

prohibited unless required under applicable law. Under this clause, “Zeiss Group” means Carl 

Zeiss Limited, any subsidiary or holding company from time to time of Carl Zeiss Limited and 

any subsidiary from time to time  of a holding company of Carl Zeiss Limited (where holding 

company and subsidiary have the meaning given in section 1159 of the Companies Act 2006).  

24. Entire Agreement 

24.1 The Service Contract, constitutes the entire agreement between the parties relating 

to the subject matter hereof and supersedes all prior and contemporaneous oral or 

written representations or communications between the parties. 

24.2 The Service Contract may not be modified or amended, except in writing executed 

by the appropriate designated officers of the parties hereto. Subject to the 

limitations expressed herein, the Service Contract will be binding upon and inure to 

the benefit of the parties hereto, their successors, legal representatives, and 

permitted assigns. 

25. No Partnership or Agency 

Nothing in these Terms and Conditions is intended to, or shall be deemed to, establish any 

partnership or joint venture between any of the parties, constitute any party the agent of 
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another party, nor authorise any party to make or enter into any commitments for or on 

behalf of any other party. 

26. Third-party rights 

No one other than a party to the Service Contract, their successors and permitted assignees, 

shall have any right to enforce any of its terms. 

 

 


